Independent
Contracting Traps

If you are an independent contractor, you are not an employee but are
working for yourself. Generally, independent contractors are running their
own business, and the emphasis is on getting a particular job finished,
rather than working a particular number of hours.

This Fact Sheet provides information about the legal tests which determine
whether a worker is actually an employee or a contractor, and the
implications of working as an independent contractor.

Independent contractor oremployee?

The legal test applied to determine whether a worker is an employee or an
independent contractor depends on the date the worker was engaged.

For work done from 26 August 2024, the whole of relationship test applies (if
the worker works for an eligible employer).

The whole of relationship test involves looking at the ‘real substance, practical
reality and true nature of the relationship,” as well as the relationship between
the parties, which includes the terms of the contract and how the contract is
performed in practice.

There are several factors which need to be considered when applying the
whole of relationship test. These include:

¢ the amount of control over how work is performed
¢ financial responsibility and risk

¢ who supplies the tools and equipment

¢ ability to delegate or subcontract work

e hours of work

e expectation of work continuing

All of the factors need to be considered and there is not usually one deciding
factor.

For work done before 26 August 2024, the start of relationship test applies (if
the worker works for an eligible employer).

The start of relationship test involves looking at what the parties have agreed
in a contract and any later changes to that contract.

The same factors used to determine the whole of relationship test listed
above are also used to determine the start of relationship test.
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A worker who earns more than the contractor high income threshold can
choose to have the start of relationship test apply instead of the whole of
relationship test. If a worker does not work for an eligible employer, the start
of relationship test applies regardless of when they were engaged.

Signing a contract & keeping notes

If you are unsure about a working arrangement, get advice before agreeing to
something that sounds like independent contracting or before signing a
contract you do not understand.

If you work as an independent contractor, try to get a written contract
completed before you start the job, so that the terms and conditions of the
business arrangement are clear. Keep clear notes of dates, facts and what is
said in any negotiations. You should also keep a record of all work performed,
including specific dates, locations and tasks.

Implications for contractors

There are some important things to keep in mind if you are working as an
independent contractor. Many laws which protect employees’ rights do not
apply, or apply differently, to people classified as independent contractors.

Workers’ compensation/WorkCover

Employees are entitled to workers’ injury compensation (WorkCover) in the
case of accident or injury at the workplace. If you are an independent
contractor, you may not be entitled to compensation unless you have
arranged your own accident protection insurance, which can be expensive.

Occupational health and safety

Occupational health and safety (OHS) laws apply to independent contractors
as well as employees. This means that your principal (boss) must provide you
with a safe and healthy workplace. You are also required to comply with the
duties set out in your state’s OHS laws.

Superannuation and Taxation

Some independent contractors are entitled to receive superannuation from
their principal (boss). If you are not entitled, you will have to arrange your own
super contributions.

If you are a contractor, you may have to pay tax at a different rate to
employees. You also may have to arrange to pay your own tax. Contact the
Australian Tax Office for further information.

Unfair dismissal

Unlike employees, independent contractors are not eligible to make an
unfair dismissal claim. Nevertheless, independent contractors may have
some rights under the General Protections in the Fair Work Act 2009, under
state and federal anti-discrimination law and/or under the Independent
Contractors Act 2006.

Wages and conditions

Unlike employees, independent contractors are not entitled to a minimum rate
of pay or conditions such as annual, parental, sick and personal leave, long
service leave, redundancy entitlements or rest breaks. Your pay

and conditions are solely a matter for negotiation between you and your
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principal (boss). Further, contractors are not guaranteed regular payment of
wages in the way that employees are. You may have to wait until the job is
completed for payment.

The Fair Work Ombudsman cannot help independent contractors to recover
unpaid monies for work performed. If the person refuses to pay you, to
recover payment you will need to begin legal proceedings in either an eligible
court or your state’s Civil and Administrative Tribunal. This can be expensive
and you should get legal advice prior to taking this step. You have 6 years to
file a claim from the date the debt was due to you.

Sham Contracting

In some circumstances, workers may regard themselves as employees, but
the person they are working for considers them to be independent
contractors. This may be because the person they work for has decided it is
cheaper or that it limits their legal obligations.

Sham contracting occurs when an employer attempts to disguise an
employment relationship as a contracting relationship. Employers must not:

e Misrepresent an employment relationship as an independent
contracting relationship;

e Dismiss or threaten to dismiss an employee for the purpose of
engaging them as a contractor;

e Say something false to persuade an employee to become a
contractor.

To defend a sham contracting claim, an employer must prove that at the time
the representation was made, they reasonably believed the worker was
engaged as a contractor.

A worker has 6 years to file in a federal court and may also make a request
for assistance from the Fair Work Ombudsman in relation to any loss suffered
due to sham contracting.

Unfair Contracts

An Independent Contractor who would like to cancel or change any terms in
their contract that are unfair, is able to make an application to the Fair Work
Commission (FWC) for an unfair contract terms remedy. This application is
only able to be made if the contract was entered into on or after 26 August
2024.

To be eligible to make an application for an unfair contract terms remedy, a
contractor must be:

o A party to a services contract; and
¢ Have annual earnings of less than the independent contractor high income threshold; and
¢ Have a dispute regarding an unfair term about a workplace relations matter.

An application for an unfair contract terms remedy must also relate to
workplace relations matters (as if the contractor were an employee). The
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following are workplace relations matters:

¢ remuneration, allowances or other amounts payable to employees;

employees’ leave entitlements;
¢ employees' hours of work;
¢ enforcing or terminating contracts of employment;

¢ making, enforcing or terminating other agreements determining terms
and conditions of employment;

e industrial action by employees and employers (unless it affects essential
services);

o disputes between employees and employers; and

e other matters that are substantially the same as matters that relate to
employees or employers dealt with by or under the Fair Work Act 2009
or state or territory industrial laws.

Discrimination/equal opportunity (unless in state legislation), superannuation,
workers’ compensation, occupational health and safety, public holidays
(except rates of pay for public holidays), deductions from wages or salaries,
industrial action affecting essential services, jury service, professional or
trade regulation, consumer protection and taxation are not workplace
relations matters.

The FWC considers the following factors to determine whether a contract term
is unfair:

o the parties’ relative bargaining power;

o whether there is a significant imbalance in the parties’ rights and
obligations under the services contract;

o whether the contract term is reasonably necessary to protect the
legitimate interests of a party to the contract;

o whether the contract term imposes a harsh, unjust or unreasonable
requirement on a party to the contract;

o whether the services contract provides for total remuneration that is less
than:

o what regulated workers performing the same or similar work
would receive under a minimum standards order or minimum
standards guidelines, or

o what employees performing the same or similar work would
receive.

e any other relevant matters.

To make an application to the FWC a contractor must complete a Form F91 —
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claim although a fee waiver is available in cases of financial hardship.

Independent Contractors who earn more than the contractor high income
threshold or have contracts entered into before 26 August 2024 are able to
make applications to a Federal Court to review, change or set aside a
contract if it is harsh or unfair under the Independent Contractors Act 2006
(Cth).

Where to get help

JobWatch’s free and confidential Telephone Information Service
P: (03) 9662 1933 (Melb Metro), 1800 331 617 (Regional Vic, Qld, Tas)
W: jobwatch.org.au

Fair Work Infoline (Office of the Fair Work Ombudsman) 131394

Fair Work Commission 1300 799 675

Australian Tax Office 13 28 61

Victorian Civil and Administrative Tribunal (VCAT) 1300 018 228

Queensland Civil and Administrative Tribunal 1300 753 228

Tasmanian Civil and Administrative Tribunal 1800 657 500

Community Legal Centres Australia 02 9264 9595

ACTU Worker Information line (for referral to a union) 1300 362 223

Law Institute of Victoria’s Legal Referral Service 03 9607 9311 Acknowledgements
Queensland Law Society (for referral to a lawyer) 1300 367 757 JobWatch acknowledges

and is grateful for the
Law Society of Tasmania (for referral to a lawyer) 03 6234 4133 financial and other
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