70211 — CONTRACTS SUMMARIES

Contract diagram 5
Offer and acceptance:
o Elements of a contract, definitions, agreement 6
o Offer and acceptance, objective approach, rules 7
o Definition of an offer, objective test, Carlill facts 8
o Carlill cont, unilateral contracts, Aus Woollen Mills facts 9
o Aus Woollen Mills cont, clarity, offeree, intention 10
o Advertisements/ invitations to treat, offer to world, auctions 11
o Auctions, internet auctions, tenders 12
o Tickets, MacRobertson airline case, communication 13
o Electronic transactions, cross-offers, supervening incapacity, fate of an offer 14
o Option, lapse of time, death, failure of condition, rejection and counter offer 15
o Request for further info, revocation with unilateral, rejection, termination 16
o Offer to specific offeree, Dickinson v dodds 17
Agreement: acceptance:
o Meeting of the minds, definition, conditional acceptance, Masters v Cameron facts 18
o M C classes of contracts, general rule of acceptance, communicated to offeror 19
o Postal rule, contemplated by post, scope of postal rule 20
o Negating postal rule, method of comms, silence, inferred from conduct, Empirnall Holdings case 21
o Correspondence between acceptance and offer, battle of the forms 22
o Agreement in absence of offer and acceptance 23
Consideration:
o Background, formal v simple, definition, detriment/benefit, quid pro quo 24
o Aus Woollen Mills and quid pro quo, forbearance, must have consideration 25
o Dunlop case, must move from promise 26
o Must be sufficient but not adequate, lawful, cannot be illusory, must be definite, can’t be past 27
consideration
o Existing obligation not consideration, exceptions: fresh consideration, practical benefit, Williams v 28
Roffey
o Williams v Roffey cont, Musumeci facts, promises made to third parties 29
o  Existing duty under law, compromise, termination and replacement, part payment not good 30
consideration
o Part payment exceptions, criticisms 31
Intention:
o  General info, relationship with consideration, relevance of circumstances 32
o Cases, express intention, implied — presumptions and factors 33
o Domestic, social and family agreements, commercial agreements 34
o Ermongenous facts, letters of intent, letters of comfort 35
o Non-binding commercial agreements, gov’t agreements, voluntary organisations 36
o Corporations 37
Certainty/completeness:
o Role of uncertainty, incompleteness 38
o Incomplete contracts, examples 39
o Agreements to negotiate, machinery clause, formula clause 40
o Uncertainty, reasonableness, Biotech, unclear/ambiguous terms 41
o Conditional contract, Meehan v Jones 42
o Illusory promises, results of uncertainty — severance 43
o  Waiver or removal, executor or completely performed 44
Formalities:
o  Contracts which must be in writing, policy reasons, statute of frauds 45
o Conveyancing act, requirements, land, interest in land 46
o Agreement, contents of memorandum or note, essential terms with sufficient certainty 47
o Sufficient certainty, requirements of signature, Pirie v Saunders 48
o Joinder of documents — physical, temporal 49
o Textual reference, wider test 50
o Unenforceable, compliance for electronic, time of creation, effect of non-compliance at common law 51
law
o Effect of non-compliance in equity, part performance and elements 52




o Rationale of part performance, McBride v Sandland 53
o  Courts approach, acts that don’t show part performance, acts that do 54
o  Wider view, establishing contract, variation and oral discharge 55
Capacity:
o Minors Act, overview, NSW law 56
o NSW law, age of understanding, sections, capacity classes 57
o Presumptively binding, meaning of benefit, consequence of not fitting in category 58
o Other important sections, common law position — necessaries 59
o Voidable contracts, mental capacity 60
o Mental capacity, intoxicated persons, cases 61
o Other capacity issues 62
Privity:
o General rule, consideration and privity linked 63
o Dunlop v Selfridge, Trident facts, findings 64
o Trident judges 65
o Trident, justification for privity, criticisms 66
o Reasons for retaining, remedies, exceptions, common law exceptions 67
o Agency, novation 68
o Unjust enrichment, exclusion clauses 69
o Later comments on Trident 70
Terms:
Express terms:
o Topic overview, example 70
o Types of terms, distinguish: pre-contractual statements, puff, representations, reasons for categorizing, | 71
factors to determine if term: objective test, language
o Time of statement, content and important, relative knowledge of parties, written memo, signature, 72
whole of circumstance
o  Written memo, notice requirement, signed documents, L’estrange 73
o General rule of signature, exceptions: misrepresentation, not contractual 74
o Unsigned documents, incorporation by notice 75
o Reasonable notice, unusual terms, unsigned documents 76
o Electronic contracting 77
o Incorporation by past dealings, statements made during negotiations, by reference 78
Extrinsic evidence/parol evidence rule:
o Parol evidence rule, purpose, definition 79
o Entire agreement clauses 80
o  Exceptions to parol evidence rule, collateral contract 81
o Collateral contracts, electronic, construction and factual matrices 82
o Cases, Woodside, intentions, pre-contractual negotations, trade usuage 83
o Ambiguity, other exceptions 84
Implied terms:
o Express override implied, implied by fact, past dealings, custom or trade usage 85
o Business efficacy — BP Refinery 86
o Codelfa facts, business efficacy, informal contracts 87
o Terms implied by law, by statute 88
Interpretation/construction:
o  Construction, the process, Toll (FGCT) facts 89
o Toll, necessity for interpretation, Woodside, rules 90
o Classification of terms: 3 categories — conditions, tramways 91
o Tramways, definition of warranty, intermediate terms 92
o Legal significance of classificiation, contingencies 93
Exclusion clauses:
o Definition, types, construing, common law approach, interpretation 94
o Modern approach in Darlington, contra proferentum 95
o Four corners rule, deviation rule 96
o Negligence 97
Illegality:
o Illegality, common law, heads of public policy 98
o Heads, restraint of trade 99
o Definition of restraint, examples, Nordenfelt 100




o  General factors, burden of proof, legitimate interests 101
o Goodwill, sale of business, employment, franchise agreements, exclusive dealing contracts 102
o Legitimate interests, cases, reasonable restraint, onus 103
o Reasonable between parties, in the public interest, legal consequences, severance 104
o Severance, restraint of trade act 105
o Crime/tort/statutory offence, categories of contract 106
o Factors considered: location of illegality, intent 107
o One party innocent, Nelson v Nelson 108
Statutory illegality:
o Compared with common law, McHugh J’s guidelines, interpretation 109
o Considerations, table of enforceable by statute 110
o  Steps: construction then public policy, table by common law 111
o Express and implied prohibition, yango facts 112
o Implied prohibition, how to tell, presence of penalty 113
o Factors for public policy, McHugh’s synthesis, facts of Fitzgerald 114
Consequences of illegality:
o Unenforceability, common law illegality, merely void or unenforceable terms, ex turpi 115
o  Ex turpi, judge statements, severance 116
o Severance, whole term or part, restitution 117
o Restitution, exceptions 118
o Alternative theories, criticism 119
Vitiating factors: misrepresentation
o Diagram, definition 120
o Puff, representation, term, consequences, rescission 121
o Misrepresentation of fact, puff and opinion, elements of misrepresentation, representation must be 122
communicated
o  Exceptions to rule on silence 123
o Representation is a statement of fact, exceptions 124
o Representation must be false, made to induce the contract, does induce 125
o Effects of finding misrepresentation, types — fraudulent 126
o Effects of finding fraudulent, innocent, negligent 127
o Negligent 128
Mistake:
o Diagram 129
o Law responding to mistake, remedies, common mistake 130
o Common mistake at common law — res extincta, res sua, subject matter, contracts void 131
o Void at common law, remedies, common mistake in equity, setting aside 132
o Solle v butcher, setting aside in equity, overruled in Great peace 133
o Rectification for common mistake, mutual mistake, at common law, at equity, unilateral mistake 134
o  Unilateral mistake at common law, non est factum 135
o Unilateral mistake in equity, setting aside contract, taylor v Johnson 136
o Elements to set aside, mistake as to identity 137
o Examples showing subject matter 138
Duress:
o Definition, types of duress, elements 139
o Causation, elements, duress to person 140
o Duress of goods, Hawker pacific, Economic duress 141
o North Ocean shipping, unconscionability, ANZ banking group 142
o ANZ, third party advantage, effect of finding duress, statutory impact 143
o Remedies 144
Contract termination:
Performance:
o Overview 144
o Definition of termination, relation to vitiating factors, general effect, exceptions for termination 145
o Classification: dependent, concurrent, independent, by performance, entire and divisible contracts 146
o Divisible, exact performance, exceptions, substantial performance
o Substantial performance test, voluntary acceptance of partial performance 147
o Quantum meruit, steele v tardiani, effect of performance 148
o Penalty clauses, actions for debt 149
o Deposits 150




151

Termination by agreement and failure of contingent conditions:

o Express powers to terminate, implied power 152
o Contingent conditions, duty to co-operate, non-fulfilment, waiver 153
o Perri, prevention, contingencies, subsequent agreement 154
o Accord and satisfaction, accord executor, formal agreement 155
o Subsequent agreement, termination v variation 156
Termination for breach and repudiation:
o Introduction, forms of breach 157
o Breach, three types, breach of condition 158
o  Express right to terminate 159
o Breach of condition: implied right to terminate 160
o Tramways, comparison to warranty, serious breach of intermediate term 161
o Koompahtoo, intermediate terms, Hong Kong shipping 162
o Hong kong shipping, intermediate, termination for delay, notice 163
o Breach of a time term, time of essence, express stipulation 164
o Express about time stipulation, notice to complete, Laurinda 165
o Requirements for effective notice, repudiation, definition 166
o Repudiation, types, connection to anticipatory breach 167
o Foran v wight, express repudiation 168
o Conduct amounting to repudiation, implied, Citati, wrong repudiation, 169
o DTR nominess, right to suspend performance, the election, where its affirmed 170
o Where contract is terminated, election as restriction, requirements of election 171
o Sargentv ASL 172
o Restrictions on right to terminate, performance still possible 173
Frustration:
o Original rule, modification, modern definition, Panalpina 174
o Codelfa test, explanation of application, diagram with mistake 175
o Elements of frustration — supervening event 176
o Supervening event, Codelfa 177
o Radical change — delay/increased costs, diagrams 178
o Not self-induced, foreseeability 179
o Prevailing theory, effect of frustration at common law 180
o Moneys paid, work done before, frustrated contracts act, provisions 181
o Frustrated contracts act 182




A CONTRACT IS AN AGREEMENT BETWEEN TWO OR MORE PARTIES IN
WHICH LEGAL OBLIGATIONS ARE CREATED WHICH ARE ENFORCEABLE

BY LAW Traditional approach: There a re many different
theories: See Lecture 1
Offer and Form or Intention to Contractual Genuine Legal Purpose Valid Contract
Acceptance Valuable create legal Capacity Consent
Consideration relations
1. Minor 1. Mistake At Common Law
(See classes of 2. Mentally 2. Misrepresentation By Siatut
disabled 3. Duress y Staute -
contract below) 3. Intoxicated 4. Undue influence =
Certainty person 5. Unconscionability
_ Also but not covered
(Alternative: 4. Prisoner
Promissory 5. Bankrupt
Estoppel) 6. Corporation
> 1 1 R > 1 1 N >
Formal Contracts CLASSES OF CONTRACT Simple Contracts
Require a special form or method Require consideration
of creation to be enforceable < I [ >
1. Implied
1. Deed or under 2. Oral
seal, written, signed, 3. Witten Example
attested, delivered Sometimes o SaleofLand,
2. Contracts of
record formalities required. Long term lease
Example Evidenced in writing.
Power of Attorney Parties. Subject
Gratuitous promise matter and
Consideration must
vV be expressed.
T . Signature may be
The highlighted topics are TERMS OF CONTRACTS reguired ’
covered in other subjects: |
EQUITY
l l Parties to the Contract |_
Assignment ~
COMMERCIAL LAW EXPRESS TERMS IMPLIED TERMS Doctrine of Privity
1. Representations 1. Conduct of the Parties
2. Conditions & Warranties 2. Custom or Trade Usage
3.CertaintyTerms 3. Statute
4 Constructoin 4. The Courts
5. Interpretation (eg
:Exclusion Clauses )

CONCLUDING OR DISCHARGING CONTRACTS

A

1. Actual Performance

2. Attempted performance

3. Agreement between parties
4. Term in the contract

5. Operation of the law
6. Frustration

7. Lapse of time

8. Breach of the contract

v

CHARACTERISING CONTRACTS

1. Valid
2. Void

REMEDIES FOR BREACH OF CONTRACT

3. Voidable
4. Unenforceable
5. lllegal

BREACH OF THE CONTRACT

1. Total Breach
2. Partial Breach
3. Repudiation

. Termination

W=

6. Restitution

6. Executed
7. Executory
8 Unilateral
9. Bilateral




a) Offer and acceptance
[3.05] - [3.70], [3.75] — [3.145].

The elements of a contract

A valid contract is an agreement between two or more parties whereby legal rights and obligations are
created which the law will enforce.

- Entered into freely by the people, the law creates the framework for the contract

- Contracts hardly ever go to litigation because they will likely break down — relational theory
All of these definitions stress the concepts of ‘agreement’
and ‘enforceability’. There needs to be these 6 requirements to be a valid contract

= Offer and acceptance

= Consideration

= Intention
Can be affected by

= Capacity — whether I can make the choice to join the contract

= Legality - eg cant have a legal contract about marijuana

= Consent — mistake, misrepresentation, duress, undue influence,

Terms of contract: express terms and implied terms

Breach of contract and remedies available — remedies won’t be covered in this subject

Not covering estoppel in the textbook

We are studying the law of simple contracts (requires consideration, can be oral or implied, fits the top line of
the flow chart), not really formal contracts (which are deeds under seal, have to be in writing, formal method)

Some definitions

= Valid: The essential elements are present — the top six elements in the flow chart

=  Void: No legal validity — cross in top line of chart, cannot be enforced, there is no contract

= Voidable : Validly formed but inherent defect — eg if the person was unable to give consent
previously, but can be later accepted by an aggrieved party. The offeree can’t remove the right
however, only the person who made the offer.

= Unenforceable: Validly formed but with a technical defect — contract without stamp duty paid

= Jllegal: ‘The court will not lend its aid to a man who founds his cause of action in an immoral or
illegal act.’

= Executed: Where a party has performed their promise — one party has performed, courts reluctant to
interfere

= Executory: Where all the parties have done is exchange promises — have had the agreement but
haven’t performed yet

= Express: By written or spoken word

= Implied: By conduct

= Formal: Some must be in writing — not studying

= Simple: Six essential elements from the flowchart (can be written or oral or both)

= Doctrine of privity: involving third parties who do not have a right in the agreement, even though
they may be involved

Agreement

Not always easily ascertained — agreement happens after an offer and acceptance, and this agreement happens
at that moment

* The traditional approach to answering the question: have the parties reached agreement? is to apply

the rules of offer and acceptance. When a properly constituted offer has been made by one party and



accepted by the other, then there is agreement at the moment of acceptance or, more precisely, at the
moment of communication of acceptance — the offeror must know of the acceptance

Offer and Acceptance of the offer. The need for a meeting of the minds (consensus ad idem) (Smith
v Hughes 1871) — the oats and horses contracts, summarise

For a contract we also need

Consideration: the agreement is essentially the exchange of promises.
Intention: is a key factor — did they intend to be contractually bound?
Certainty: is a requirement — needs tight terms, cannot be too vague.

Objective approach is used — what a reasonable outsider would think
As we look a the cases we will see these features being considered

Offer and acceptance: (p55)

The traditional approach to establishing an agreement between two parties is to identify an offer made
by one party and an acceptance of that offer by the other. Under that analysis, a contract is said to
come into existence when acceptance of an offer has been communicated to the offeror. (Tallerman &
Co Pty Ltd v Nathan’s Merchandise (Vic) Pty Ltd (1957) 98 CLR 93,110)

The courts can find it difficult to fit the facts of some cases within the offer and acceptance
framework (p56)

A contract can be established without an identifiable offer and acceptance if the parties have
manifested mutual assent and have reached a concluded bargain.

Objective approach — very important

Clients will always give a subjective approach

The objective theory of contract requires an outward manifestation of an intention to form a contract.
Taylor v Johnson (1983) 151 CLR 422

(Aus High Court) High court has recently affirmed objective approach

“It is not the subjective beliefs or understandings of the parties about their rights and liabilities that
govern their contractual relations. What matters is what each party by words and conduct would have
led a reasonable person in the position of the other party to believe. References to the common
intention of the parties to a contract are to be understood as referring to what a reasonable person
would understand by the language in which the parties have expressed their agreement. The meaning
of the terms of a contractual document is to be determined by what a reasonable person would have
understood them to mean. That, normally, requires consideration not only of the text, but also of the
surrounding circumstances known to the parties, and the purpose and object of the transaction.”

Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165

Applying the rules

Rules about contract formation were developed in the 19th century when there was a concern for
certainty and a reasonable degree of precision. Hard to fit these rules to the current times — different
contracting environment due to new technologies and means of communication.
The rules are precise but as a consequence it is often difficult to fit the precise model to what people
actually do. The courts sometimes have had difficulty in applying the rules of offer and acceptance
into what people actually do. Good example for trying to apply old rules to new situation
See for example MacRobertson Miller Airline Services v Commissioner of State Taxation (WA) 1975
- (an example of the Ticket cases.) trying to work out if an airline ticket was an offer or agreement —
wasn’t a contract because there was so many exclusion tickets, essentially the same as a voucher —
was not a contract
The traditional approach has been criticised:

o See for example Brambles Holdings Limited v Bathurst City Council [2001] considered later

in the course



